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IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF OKLAHOMA 

 

STATE OF OKLAHOMA,    ) 

) 

Plaintiff, ) 

) 

v.      ) Case No. 05-CV-329-GKF-PJC 

)   

TYSON FOODS, INC., et al.,  ) 

) 

Defendants. ) 

 

STATE OF OKLAHOMA’S RESPONSE IN OPPOSITION TO 

THE CARGILL DEFENDANTS’ “MOTION TO STRIKE  

SUPPLEMENT EXPERT REPORT OF J. BERTON FISHER  

AND INTEGRATED MEMORANDUM IN SUPPORT” 

 

COMES NOW, the Plaintiff, the State of Oklahoma (“the State”), and respectfully 

responds in opposition to the Cargill Defendants‟ “Motion to Strike Supplemental Expert 

Report of J. Berton Fisher and Integrated Memorandum in Support” (“Motion to Strike”) 

(Dkt. #2299) as follows: 

I. Introductory Statement 

 The overarching deficiency in the Cargill Defendants‟ Motion to Strike is found 

in the title itself.  That is, the declaration of Dr. Bert Fisher (“Fisher Declaration” or 

“Declaration”) at issue is not a “Supplemental Expert Report” as the Cargill Defendants 

assert.  Dkt. #2299 at 1.  Rather, the Fisher Declaration merely contains a description and 

verification of facts contained in certain attached summary exhibits.  See Dkt. #2178-13.
1
  

                                                 
1
  The Cargill Defendants do not mention in the Motion to Strike that -- in addition 

to being attached as “Exhibit 12” to the State‟s response to the Cargill-specific motion for 

summary judgment --  the Fisher Declaration was attached as “Exhibit 10” to the “State‟s 

Response in Opposition to „Defendants‟ Motion for Partial Summary Judgment 

Dismissing Counts 1, 2, 3, 4, 5, 9 and 10 Due to Lack of Defendant-Specific Causation 

and Dismissing Claims of Joint and Several Liability Under Counts 4, 6 and 10‟ (Dkt. 

#2069)” (“Response to Defendants‟ Joint Causation MSJ”).  See Dkt. #2182-11.  The 
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 2 

 The Cargill Defendants argue that the Fisher Declaration contains “new opinions 

and additional information not previously disclosed as required by Rule 26.”  Dkt. #2299 

at 1.  However, the Fisher Declaration contains no new opinions and merely summarizes 

factual information which was in fact “previously disclosed.”  Therefore, the Cargill 

Defendants have completely missed the mark.  The Fisher Declaration is not inadmissible 

as a tardy expert disclosure, but is rather properly viewed as an admissible factual 

summary exhibit under Rule 1006 of the Federal Rules of Evidence.  The Motion to 

Strike should be denied. 

II. Statement of Pertinent Facts 

The State attached the Fisher Declaration as an exhibit to its Responses in 

Opposition to: (a) the Cargill Defendants‟ Motion for Summary Judgment and 

Memorandum in Support (Dkt. #2079); and (b) “Defendants‟ Motion for Partial 

Summary Judgment Dismissing Counts 1, 2, 3, 4, 5, 9 and 10 Due to Lack of Defendant-

Specific Causation and Dismissing Claims of Joint and Several Liability Under Counts 4, 

6 and 10” (Dkt. #2069) (“Response to Defendants‟ Joint Causation MSJ”).  See Dkt. 

## 2178-13 and 2182-11.  The State used the Fisher Declaration and attachments as part 

of its multi-layered response to: (a) the Cargill Defendants‟ assertion that the State had 

“identified no evidence that runoff from any Cargill related field has caused damage to 

the waters of the [Illinois River Watershed] [(“]IRW[”)]”; and (b) Defendants‟ assertion 

that the State has not “attempted to link phosphorus compounds and bacteria in 

groundwater or recreational water bodies in the IRW to any particular Defendant, to any 

particular Contract Grower who contracts with any particular Defendant, or to any 

                                                                                                                                                 

Cargill Defendants have not specifically asserted that the Fisher Declaration should be 

stricken as it pertains to the State‟s Response to Defendants‟ Joint Causation MSJ.     
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particular instance where poultry litter was applied to land.”  See Dkt. ## 2079 (Facts, 

¶ 9); 2069 (Facts, ¶ 14); 2179 (Stat. of Disp. Facts, ¶ 9); and 2182 (Stat. of Disp. Facts, 

¶¶ 14 and 15).    

The Fisher Declaration and attachments contain a simple summary of factual 

information taken directly from voluminous discovery documents produced in this case.  

In particular, “Attachment A” to the Fisher Declaration is a spreadsheet (“STP 

Spreadsheet”) containing available soil test phosphorus (“STP”) data from within the 

IRW.  See Dkt. #2179-13 (Attachment A).  There is also a map attached to the Fisher 

Declaration.  Dkt. #2178-13 at 18.  As Dr. Fisher explains in his Declaration, this map 

“indicates approximate general locations of fields from the available data with STP levels 

between 65 lbs/acre and 120 lbs/acre and those in excess 120 lbs/acre.”  Id.  (Fisher 

Declaration ¶ 10).   

For each STP result reported in the STP Spreadsheet, the Spreadsheet also 

identifies: (1) the name of the integrator and grower; (2) the township, section and range 

where the soil test was taken; (3) the Bates number of the document showing the soil test 

result; and (4) the state (either Arkansas or Oklahoma) where the soil test was taken.  Id.  

As Dr. Fisher explains in his Declaration: 

As part of my work in this case, I have reviewed and analyzed [Oklahoma 

Department of Agriculture, Food and Forestry] [(“]ODAFF[”)] records and 

nutrient management plans in Defendants' discovery documents and other indicia 

of the land disposal of poultry waste in the IRW. 

 

Under my direction and supervision, my consulting firm, Lithochimeia, has 

reviewed and analyzed all available discovery documents which contain…STP… 

information traceable to Defendants.  Specifically, available nutrient management 

plans and animal waste management plans from within the IRW (Arkansas and 

Oklahoma) with reported data were reviewed. 
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The attached spreadsheet (Attachment A) contains a true and correct summary of 

this STP record review… For the purposes of clarification, "Honeysuckle White" 

as used in the spreadsheet is simply a brand name under Defendant Cargill. 

 

Overall, the data is limited as STP data is not always available.  Further, the 

State‟s Arkansas data was limited to what was provided in discovery by 

Defendants.  Therefore, the spreadsheet only contains STP data for a subset of 

fields within the IRW which can be linked to a Defendant‟s operations or 

Defendant's contract grower 

operations.    

Dkt. # 2178-13 (Fisher Declaration ¶¶ 5-9).  Thus, the STP data summarized in the STP 

Spreadsheet was not generated by the State‟s experts, but was factual information found 

in ODAFF grower files produced to Defendants during discovery or in documents 

produced by Defendants themselves. 

 Despite their claims of “surprise” (Motion to Strike at 7), the Cargill Defendants 

have long known that the State would rely on such field-specific STP data as part of its 

circumstantial causation case.  In the State‟s “Supplemental Response to Defendant 

Cargill, Inc.‟s Interrogatories” -- which was served on the Cargill Defendants on October 

19, 2007 -- the State notified Cargill that it had “substantial circumstantial evidence . . .  

including evidence found in grower files at ODAFF . . . which demonstrates violations of 

applicable statutes by Cargill entities.”  Ex. C (State‟s Suppl. Resp. to Cargill Interrog. at 

2-3).  “By way of example and not by limitation,” the State cited to, discussed and 

attached the ODAFF grower file of Earnest Doyle, a Cargill grower.  Id. at 3-4.  

Importantly, the State provided the following information about field-specific STP data 

found in the Doyle grower file: 

OKDA 0003045 indicates that litter was spread on Mr. Doyle‟s property in 

September 1998, while in March 1998, the field where it was applied (field no. 3) 

showed an STP of 1000 to 1250 . . .OKDA 0003077 indicates that soil tests taken 

in December 1998 show fields on Mr. Doyle‟s property had STPs of 884, 728, 

811, and 1064 respectively. . . .  In 2000 Mr. Doyle indicated that he had land 
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applied poultry waste for 22 years, which explains why the STP levels on his land 

are so high.  OKDA 0003089. 

 

Id. at 4.  The Fisher Declaration and STP Spreadsheet merely contain a summary of this 

same type of factual information called to the Cargill Defendants‟ attention nearly two 

years ago.   

 For instance, Dr. Fisher notes in his Declaration that “[o]ne Cargill grower had an 

STP of 1,424 lbs./acre and another had an STP of 1,063 lbs./acre.”  Dkt. #2178-13 

(Fisher Declaration ¶ 15).  The STP Spreadsheet cites to OKDA001021 and 

OKDA003084 as the source of this STP data.  Id.  (Attachment A, “Honeysuckle White,” 

Masters and Doyle).  Both of these cited documents are “Soil Test Reports” generated by 

Oklahoma State University‟s “Soil, Water & Forage Analytical Laboratory.”  See Ex. A 

(OKDA0010121); and Ex. B (OKDA0003084).  As indicated by the “OKDA” prefix, 

both of these Soil Test Reports were found in the voluminous ODAFF grower files of 

Cargill growers, Clyde Masters and Earnest Doyle.
2
  And -- entirely consistent with the 

Fisher Declaration and STP Spreadsheet -- these Soil Test Reports show STP results of 

1,424 lbs/acre and 1,063 lbs/acre, respectively.  Id.  Notably, the Cargill Defendants do 

not specifically argue that any of the STP data reported in the Fisher Declaration or STP 

Spreadsheet is inaccurate.
3
  

                                                 
2
  Thus, the STP values reported in the Fisher Declaration and STP Spreadsheet 

were taken directly from official governmental files or the Defendants‟ own files.  These 

files are generated and maintained completely independent and apart from this litigation.  

As an illustration, the Masters and Doyle Soil Test Reports were generated in 2002 and 

1998, many years before this litigation was initiated.  See Ex. A (OKDA0010121); and 

Ex. B (OKDA0003084). 
3
  The Cargill Defendants make an unsubstantiated, general claim that they 

“vigorously dispute[] the validity of Fisher‟s new opinions, which are replete with 

inaccuracies and which are highly misleading at best.”  Motion to Strike at 7.  However, 

as noted above, the Fisher Declaration contains no new opinions, but merely observations 
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The ODAFF grower file of Earnest Doyle underlying the STP Spreadsheet is the 

very same file referenced in and attached to the State‟s October 2007 Supplemental 

Response to Defendant Cargill, Inc.‟s Interrogatories.  See Ex. C.   

The records underlying the Fisher Declaration and STP Spreadsheet are 

voluminous.  As an example, the ODAFF grower files of Clyde Masters and Earnest 

Doyle contains 101 and 114 pages of materials respectively.
4
  Overall, hundreds of 

similarly large files were reviewed in compiling the STP Spreadsheet.   

Also, despite its claims that it was denied an opportunity to question Dr. Fisher 

regarding “field-level” STP data, Cargill opted not to go forward with a Cargill-specific 

30(b)(6) deposition where Dr. Fisher would have been the State‟s designated witness.  On 

March 13, 2009, the Cargill Defendants served on the State their “Notice of 30(b)(6) 

Deposition.”  See Dkt. #1933-4.  Proposed topics of the planned Cargill-specific 30(b)(6) 

deposition included “[t]he specific actions or omissions of the Cargill Defendants or their 

contract growers alleged to have resulted in nuisance(s) and the nature of the alleged 

nuisance(s)” and “[t]he location and ownership of the real property that You allege was 

harmed or impacted by the actions of the Cargill Defendants or their contract growers. . . 

.”  Id. at 6.  After briefing and a hearing on the State‟s Motion for Protective Order (Dkt. 

#1933), on April 14, 2009, the Court ordered that the Cargill Defendants could “take a 

30(b)(6) deposition of the State in lieu of written discovery regarding certain Cargill-

                                                                                                                                                 

of fact as to the STP data summarized in the STP Spreadsheet.  Further, the Cargill 

Defendants offer not a single example of any purported inaccurate or misleading fact in 

the Fisher Declaration (and attachments).    
4
  The State can provide full copies of these ODAFF grower files to the Court upon 

request.  However, the intended purpose behind the Fisher Declaration and STP 

Spreadsheet was to provide a summary of voluminous records -- so that the Court would 

not be burdened with thousands of pages of additional exhibits.    
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specific evidence.” Dkt. #1979.  The State subsequently designated Dr. Fisher as its 

witness for the purposes of this Cargill-specific 30(b)(6) deposition and began 

preparations.  Dr. Fisher would have been prepared to testify as to the same type of field-

specific STP data previously provided to the Cargill Defendants in the October 2007 and 

later presented in the Fisher Declaration.  Nonetheless, on April 23, 2009, counsel for the 

Cargill Defendants notified the State that the Cargill Defendants had decided not to go 

forward with the Cargill-specific 30(b)(6). Ex. D (4/23/09 email from Tucker to 

Hammons and Nance).     

III. Argument  

A. The Fisher Declaration and Attachments Are Admissible Under Rule 

1006 of the Federal Rules of Evidence as a “Summary Exhibit” 

 

Federal Rule of Evidence 1006 allows the use of summaries when “[t]he contents 

of voluminous writings, recordings, or photographs . . . cannot conveniently be examined 

in court. . . .”  While “[t]he materials upon which the summary is based need not 

themselves be admitted into evidence[,] . . . [a]dmission of summaries, however, is 

conditioned on the requirement that the evidence upon which they are based, if not 

admitted, must be admissible.”  United States v. Samaniego, 187 F.3d 1222, 1223 (10th 

Cir. 1999) (citation omitted).   

As an initial matter, the Cargill Defendants make no assertion that the STP 

Spreadsheet and map are inadmissible.  Instead, they take issue with perceived “new 

opinions” in the Declaration itself.  Motion to Strike at 4.  Thus, the Cargill Defendants 

have provided the Court with no basis whatsoever upon which to strike these important 

attachments to the Fisher Declaration.  In any event, both the attachments and Fisher 

Declaration itself are admissible as summary exhibits.    
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The Fisher Declaration and attachments summarize voluminous records, which 

could not be conveniently examined in court.  The Cargill Defendants do not aver 

otherwise.  As shown above, the ODAFF grower files of just two of the Cargill growers 

identified in the STP Spreadsheet consist of over 200 pages of materials.  The STP 

Spreadsheet summarizes many similar files of growers who contract with each of the 

Defendants.  The summaries provided by the State relieve the Court of the burden of 

having to unnecessarily receive, process and review thousands of pages of additional 

evidentiary material.  

Second, the factual summaries contained in the Fisher Declaration and 

attachments are based upon admissible evidence.  Again, the Cargill Defendants do not 

aver otherwise.  Indeed, in their Motion to Strike, the Cargill Defendants make no 

mention of the underlying records at all.  In any event, the underlying ODAFF grower 

files produced by the State and Animal Waste Management Plans produced by 

Defendants are plainly governmental records, which would be admissible over any 

hearsay objection under Fed. R. Evid. 803(6) (“Records of a Regularly Conducted 

Activity”) and/or Fed. R. Evid. 803(8) (“Public Records and Reports”).  

Further, all of the underlying records have been provided to the Cargill 

Defendants.  Indeed, as shown in the “Statement of Pertinent Facts” above, the State 

specifically called Cargill‟s attention to field-specific STP data from ODAFF grower files 

as part of the State‟s “circumstantial evidence” nearly two years ago.  Ex. C.   

In sum, the Fisher Declaration and attachments easily meet the test for 

admissibility as summaries under Fed. R. Evid. 1006.  And, in their Motion to Strike, the 

Cargill Defendants do not even address the question of whether the Fisher Declaration 
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and attachments are admissible under Rule 1006.  As admissible summaries, the Fisher 

Declaration and attachments should not be stricken.    

B. The Fisher Declaration Does Not Contain Any New Opinions  

 

The Cargill Defendants argue that the Fisher Declaration contains “new opinions 

concerning field-specific analysis” of STP.  Motion to Strike at 2.  The Cargill 

Defendants claim that these “new opinions” were not disclosed in Dr. Fisher‟s May 2008 

expert report and constitute improper “bolstering” of Dr. Fisher‟s initial opinions.  Id. at 

3-7.  In this regard, the Cargill Defendants‟ assert that “[g]iven the impermissible 

„bolstering‟ of Fisher‟s opinion after the close of discovery and after the deadline for 

supplementation has long since passed, the appropriate solution at this late date is for the 

Court to strike Fisher‟s Declaration from further consideration in these proceedings . . . .”  

Id. at 7.   

The Fisher Declaration is not a supplemental expert report and does not contain 

new opinions.  The Fisher Declaration merely contains a description and verification of 

the factual information summarized in the STP Spreadsheet and map.   

As examples of alleged “new opinions,” the Cargill Defendants provide the 

following quotes from the Fisher Declaration: 

 

● “As shown in the spreadsheet, the available soil test data indicates that waste from 

each Defendants‟ birds has been land applied in the IRW far in excess 120 

lbs/acre, let alone 65 lbs/acre.”  

 

● “The available STP data also shows that the majority of fields linked to 

Defendants are in excess of the disposal threshold of 120 lbs/acre.”  

 

● “Indeed, many of the soil tests reflect STP levels in excess of 600 lbs/acre (5 

times the disposal threshold), and some are over 1,200 lbs/acre (10 times the 

disposal threshold).”  
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● “One Cargill grower had an STP of 1,424 lbs./acre and another had an STP of 

1,063 lbs./acre.”  

 

Motion to Strike at 5 (quoting Dkt. #2178-13, ¶¶ 11, 15).  Plainly, these are not new 

opinions or expert testimony, but are merely factual observations regarding STP data 

summarized in the STP Spreadsheet.  Dr. Fisher‟s firm merely summarized the existing 

data which the Cargill Defendants have long known about.  Rule 26(a)‟s expert 

disclosure requirements are simply not implicated here, and the Cargill Defendants‟ 

position that the Fisher Declaration is a supplemental expert report should be rejected.     

 The Cargill Defendants further claim they are prejudiced because they “did not 

have an opportunity to question Fisher about his new opinions, did not charge their own 

experts with rebutting any evidence regarding field-level STP levels, and did not have an 

opportunity to analyze and refute Fisher‟s new opinions in their Daubert or summary 

judgment motion briefing.”  Motion to Strike at 7.  This claim is also without merit.  

First, yet again, the factual observations in the Fisher Declaration are not new opinions.  

Second, the Cargill Defendants decided to forego their opportunity to question Dr. Fisher 

about “field-level” STP data when they opted not to conduct the Cargill-specific Rule 

30(b)(6) deposition.  Again, the State designated Dr. Fisher as its witness in connection 

with the Cargill Defendants‟ Rule 30(b)(6) deposition notice.  Had the Cargill Defendants 

gone forward with this deposition, Dr. Fisher would have presented “field-level” STP 

data as part of the State‟s circumstantial causation case.   

Most importantly, the State‟s reliance on such “field-level” STP data could not 

reasonably come as a surprise to the Cargill Defendants considering the fact that “field-

level” STP data was identified as part of the State‟s causation case in the State‟s October 

2007 “Supplemental Response to Defendant Cargill, Inc.‟s Interrogatories.”  See Ex. C, 
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and “Statement of Pertinent Facts, supra.   The Cargill Defendants have long known that 

field-specific STP data from ODAFF grower files would be part of the State‟s 

circumstantial causation case.  The Fisher Declaration and STP Spreadsheet merely 

present that data in summary fashion.  If the Cargill Defendants truly “did not charge 

their own experts with rebutting any evidence regarding field-level STP levels,” it is their 

own failing, not the State‟s.  The Cargill Defendants‟ apparent negligence in acting upon 

information provided to them nearly two years ago does not give rise to a meaningful 

claim of “prejudice.”   

WHEREFORE, premises considered, the State respectfully requests that the Court 

deny the Cargill Defendants‟ Motion to Strike. 

      Respectfully submitted, 

W.A. Drew Edmondson OBA # 2628 

ATTORNEY GENERAL 

Kelly H. Burch OBA #17067 

ASSISTANT ATTORNEY GENERAL 

STATE OF OKLAHOMA 
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M. David Riggs OBA #7583 
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Philip D. Hixon phixon@mhla-law.com 
Craig A. Mirkes cmirkes@mhla-law.com 
McDANIEL HIXON LONGWELL & ACORD, PLLC  
  
Sherry P. Bartley sbartley@mwsgw.com 
MITCHELL, WILLIAMS, SELIG, GATES & WOODYARD, 
PLLC 
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Bruce W. Freeman bfreeman@cwlaw.com 
D. Richard Funk rfunk@cwlaw.com 
CONNER & WINTERS, LLP  
COUNSEL FOR DEFENDANT SIMMONS FOODS, INC. 
  
Robert W. George robert.george@tyson.com 
L. Bryan Burns   bryan.burns@tyson.com 
Timothy T. Jones tim.jones@tyson.com 
TYSON FOODS INC  
  
Michael R. Bond michael.bond@kutakrock.com 
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Dustin Darst dustin.darst@kutakrock.com 
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LATHROP & GAGE, L.C.  
COUNSEL FOR DEFENDANT WILLOW BROOK FOODS, INC. 
  
Robin S. Conrad rconrad@uschamber.com 
NATIONAL CHAMBER LITIGATION CENTER  
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D. Kenyon Williams, jr. kwilliams@hallestill.com 
Michael D. Graves mgraves@hallestill.com 
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Richard Ford richard.ford@crowedunlevy.com 
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William S. Cox III wcox@lightfootlaw.com 
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LIGHTFOOT FRANKLIN & WHITE LLC  
COUNSEL FOR AMERICAN FARM BUREAU FEDERATION and NATIONAL CATTLEMEN’S BEEF 
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COUNSEL FOR TEXAS FARM BUREAU, TEXAS CATTLE FEEDERS ASSN, TEXAS PORK PRODUCERS 
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      s/ Louis W. Bullock ______     
      Louis W. Bullock 
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